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I. BACKGROUND

A. The United States of America (“United States™), on behalf of the Administrator of
the United States Environmental Protection Agency (“EPA”) and the United States Department
of Interior (“DOI”), acting through the United States Fish and Wildlife Service, and the State of
Indiana, on behalf of the state natural resource trustees (collectively “Plaintiffs”), filed a
complaint in this matter pursuant to Sections 106, 107, and 113(b) of the Comprehensive
Environmental Response, Compensation, and Liability Act (“CERCLA”), 42 U.S.C. §§ 9606,
9607, 9613(b), concurrently with the lodging of this Consent Decree.

B. The complaint seeks, infer alia: (1) reimbursement of costs incurred by the
United States for response actions at the Lakeland Disposal Service, Inc. Site in Claypool,
Indiana, together with accrued interest; (2) performance of response work by the defendants at
the Site consistent with the National Contingency Plan, 40 C.F.R. Part 300 (as amended)
(“NCP”); and (3) natural resource damages, including natural resource damage assessment costs
incurred by the United States and the State of Indiana.

C. In accordance with the NCP and Section 121(f)(1)(F) of CERCLA, 42 U.S.C.
§ 9621(H)(1)(F), EPA notified the State of Indiana (the “State”), of negotiations with potentially
responsible parties regarding the implementation of the remedial design and remedial action for
the Site, and EPA provided the State with an opportunity to participate in such negotiations and
be a party to this Consent Decree.

D. Pursuant to Executive Order 12580 and the NCP, the President has delegated
authority to act as Federal Trustee for natural resources at and near the Site to the DOIL as
represented by the United States Fish and Wildlife Service.

E. In accordance with Section 122(j)(1) of CERCLA, 42 U.S.C. § 9622(j)(1), EPA
notified DOI of negotiations with potentially responsible parties regarding the release of
hazardous substances that may have resulted in injury to the natural resources under Federal
trusteeship and encouraged the DOI to participate in the negotiation of this Consent Decree.

F. The defendants that have entered into this Consent Decree (“Settling Defendants™)
do not admit any liability to the Plaintiffs arising out of the transactions or occurrences alleged in
the complaint, nor do they acknowledge that the release or threatened release of hazardous
substance(s) at or from the Site constitutes an imminent or substantial endangerment to the
public health or welfare or the environment.

G. Pursuant to Section 105 of CERCLA, 42 U.S.C. § 9605, EPA placed the Site on
the National Priorities List, set forth at 40 C.F.R. Part 300, Appendix B, by publication in the
Federal Register on March 31, 1989, 54 Fed. Reg. 13302.

H. In response to a release or a substantial threat of a release of a hazardous
substance at or from the Site, a group of potentially responsible parties completed a Remedial
Investigation and Feasibility Study (“RI/FS”) for the Site pursuant to 40 C.F.R. § 300.430, and
issued a Remedial Investigation Report (“RI”) and a Feasibility Study Report (“FS”), in
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accordance with a 1989 Administrative Order on Consent captioned In the matter of Lakeland
Disposal Service, Inc. Landfill Facility, EPA Docket No. V-W-‘89-C-011.

L Pursuant to Section 117 of CERCLA, 42 U.S.C. § 9617, EPA published notice of
the completion of the FS and of the proposed plan for remedial action in a major local newspaper
of general circulation. EPA provided an opportunity for written and oral comments from the
public on the proposed plan for remedial action. A copy of the transcript of the public meeting is
available to the public as part of the administrative record upon which the Regional
Administrator based the selection of the response action.

J. The decision by EPA on the remedial action to be implemented at the Site is
embodied in a Record of Decision, executed on September 28, 1993, and a Record of Decision
Amendment, executed on October 15, 1998 (collectively referred to herein as the “RODs”).

K. The Remedial Design and Remedial Action specified by the RODs have been
performed by a group of potentially responsible parties under a 1994 Unilateral Administrative
Order (“UAO PRPs”) captioned In the matter of Lakeland Disposal Service, Inc. Site. EPA
approved a Final Construction Completion Report for the Remedial Action on February 14,
2006.

L. The UAQO PRPs obtained or used their best efforts to obtain deed restrictions
and/or restrictive covenants to limit future use of areas at the Site where remedial construction
has occurred.

M. Remaining operation and maintenance Work at the Site is being performed by a
group of potentially responsible parties, under an EPA-approved O & M Manual for the Site.

N. Based on the information presently available to EPA, EPA believes that the
remaining Work will be properly and promptly conducted by the Settling Work Defendants if
conducted in accordance with the requirements of this Consent Decree.

0. Solely for the purposes of Section 113(j) of CERCLA, 42 U.S.C. § 9613(j), the
Remedial Action selected by the RODs and the Work to be performed by the Settling Work
Defendants shall constitute a response action taken or ordered by the President.

P. The Parties recognize, and the Court by entering this Consent Decree finds, that
this Consent Decree has been negotiated by the Parties in good faith and implementation of this
Consent Decree will expedite the cleanup of the Site and will avoid prolonged and complicated
litigation between the Parties, and that this Consent Decree is fair, reasonable, and in the public
nterest.

NOW, THEREFORE, it is hereby Ordered, Adjudged, and Decreed:
II. JURISDICTION

1. This Court has jurisdiction over the subject matter of this action pursuant to
28 U.S.C. §§ 1331 and 1345, and 42 U.S.C. §§ 9606, 9607, and 9613(b). This Court also has
personal jurisdiction over the Settling Defendants. Solely for the purposes of this Consent
Decree and the underlying complaint, Settling Defendants waive all objections and defenses that
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they may have to jurisdiction of the Court or to venue in this District. Settling Defendants shall
not challenge the terms of this Consent Decree or this Court's jurisdiction to enter and enforce
this Consent Decree.

III. PARTIES BOUND

2. This Consent Decree applies to and is binding upon the United States, the State of
Indiana and upon Settling Defendants and their successors and assigns. Any change in
ownership or corporate status of a Settling Defendant including, but not limited to, any transfer
of assets or real or personal property, shall in no way alter such Settling Defendant's
responsibilities under this Consent Decree. As specified by this Consent Decree, the provisions
referencing the “Settling Defendants” apply to and are binding upon all of the Settling
Defendants, including the Settling Work Defendants and the Settling Cash Defendants. The
provisions referencing the “Settling Work Defendants™ apply to and are binding upon the Settling
Work Defendants, but not the Settling Cash Defendants.

3. Settling Work Defendants shall provide a copy of this Consent Decree to each
contractor hired to perform the Work (as defined below) required by this Consent Decree and to
each person representing any Settling Work Defendant with respect to the Site or the Work and
shall condition all contracts entered into hereunder upon performance of the Work in conformity
with the terms of this Consent Decree. Settling Work Defendants or their contractors shall
provide written notice of the Consent Decree to all subcontractors hired to perform any portion of
the Work required by this Consent Decree. Settling Work Defendants shall nonetheless be
responsible for ensuring that their contractors and subcontractors perform the Work contemplated
herein in accordance with this Consent Decree. With regard to the activities undertaken pursuant
to this Consent Decree, each contractor and subcontractor shall be deemed to be in a contractual
relationship with the Settling Work Defendants within the meaning of Section 107(b)(3) of
CERCLA, 42 U.S.C. § 9607(b)(3).

IV. DEFINITIONS

4. Unless otherwise expressly provided herein, terms used in this Consent Decree
that are defined in CERCLA or in regulations promulgated under CERCLA shall have the
meaning assigned to them in CERCLA or in such regulations. Whenever terms listed below are
used in this Consent Decree or in the appendices attached hereto and incorporated hereunder, the
following definitions shall apply:

a. “CERCLA” shall mean the Comprehensive Environmental Response, Compensation,
and Liability Act of 1980, as amended, 42 U.S.C. §§ 9601, ef seq.

b. “Consent Decree” shall mean this Decree and all appendices attached hereto (listed in
Section XXIX). In the event of conflict between this Decree and any appendix, this Decree shall
control.

c. “Day” shall mean a calendar day unless expressly stated to be a working day.
“Working day” shall mean a day other than a Saturday, Sunday, or Federal holiday. In
computing any period of time under this Consent Decree, where the last day would fall on a
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Saturday, Sunday, or Federal holiday, the period shall run until the close of business of the next
working day.

d. “DOI” means the United States Department of the Interior and any successor
departments or agencies of the United States.

e. “Effective Date” shall be the effective date of this Consent Decree as provided in
Paragraph 86.

f. “EPA” shall mean the United States Environmental Protection Agency and any
successor departments or agencies of the United States.

g. “Future Response Costs” shall mean:

(1) all costs, including direct and indirect costs, (a) paid by the EPA in connection with
the Site between November 30, 2005 and the Effective Date, (b) paid by the Department of
Justice in connection with the Site between November 30, 2005 and the Effective Date, or
(c) incurred by the United States prior to the Effective Date, but paid after that date;

and

(2) all costs, including, but not limited to, direct and indirect costs, that the United States
incurs after the Effective Date of this Consent Decree in reviewing or developing plans, reports,
and other items pursuant to this Consent Decree, verifying the Work, or otherwise implementing,
overseeing, or enforcing this Consent Decree, including, but not limited to, payroll costs,
contractor costs, travel costs, laboratory costs, the costs incurred pursuant to Section VII
(Remedy Review), Section IX (Access and Institutional Controls) (including, but not limited to,
the cost of attorney time and any monies paid to secure access and/or to secure or implement
institutional controls including, but not limited to, the amount of just compensation), Section
XIV (Emergency Response), and Paragraph 68 of Section XXI (Work Takeover).

h. IDEM” shall mean the Indiana Department of Environmental Management and any
successor departments or agencies of the State of Indiana.

1. “IDNR” shall mean the Indiana Department of Natural Resources and any successor
departments or agencies of the State of Indiana.

j. “Impacted Wetlands Habitat Area” shall mean: (1) approximately 23 acres of wetlands
on-Site or adjacent to the Site ; and (2) approximately 50 acres of wetlands immediately
downstream of the Site along Sloan Ditch, between the Site and County Road 525, and depicted
generally in the green-shaded area on the maps attached as Appendix C.

k. “Interest,” shall mean interest at the rate specified for interest on investments of the
EPA Hazardous Substance Superfund established by 26 U.S.C. § 9507, compounded annually on
October 1 of each year, in accordance with 42 U.S.C. § 9607(a). The applicable rate of interest
shall be the rate in effect at the time the interest accrues. The rate of interest is subject to change
on October 1 of each year.

1. “Municipal sewage sludge” shall mean any solid, semi-solid, or liquid residue
removed during the treatment of municipal waste water or domestic sewage, and may include

4
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residue removed, all or in part, during the treatment of wastewater from manufacturing or
processing operations, provided that such residue has essentially the same characteristics as
residue removed during the treatment of domestic sewage.

m. “Municipal solid waste” shall mean household waste and solid waste collected from
non-residential sources that is essentially the same as household waste. While the composition
of such wastes may vary considerably, municipal solid waste generally is composed of large
volumes of non-hazardous substances (e.g., yard waste, food waste, glass, and aluminum) and
can contain small amounts of other wastes as typically may be accepted in RCRA Subtitle D
landfills.

n. “National Contingency Plan” or “NCP” shall mean the National Oil and Hazardous
Substances Pollution Contingency Plan promulgated pursuant to Section 105 of CERCLA, 42
U.S.C. § 9605, codified at 40 C.F.R. Part 300, and any amendments thereto.

0. “Natural Resource” or “Natural Resources” shall mean land, fish, wildlife, biota, air,
water, ground water, drinking water supplies, and other such resources, belonging to, managed
by, held in trust by, appertaining to, or otherwise controlled by the United States or the State.

p. ‘“Natural Resource Damages” shall mean any damages recoverable by the United
States or the State on behalf of the public, for injury to, destruction of, loss of, loss of use of, or
impairment of Natural Resources at the Site or the Impacted Wetland Habitat Area as a result of
a release of hazardous substances, including, but not limited to: (i) the costs of assessing such
injury, destruction, or loss or impairment arising from or relating to such a release; (ii) the costs
of restoration, rehabilitation, or replacement of injured or lost natural resources or of acquisition
of equivalent resources; (iii) the costs of planning such restoration activities; (iv) compensation
for injury, destruction, loss, loss of use, or impairment of natural resources; and (v) each of the
categories of recoverable damages described in 43 C.F.R. § 11.15.

q- “NRDAR Fund” means DOI’s Natural Resource Damage Assessment and Restoration
Fund.

r. “Operation and Maintenance” or “O & M” shall mean all activities required to
maintain the effectiveness of the Remedial Action, as required under the O & M Manual.

s. “O & M Manual” shall mean the O & M Manual for the Site, as revised and approved
by EPA on February 15, 2006, and as further revised and approved by EPA pursuant to this
Consent Decree.

t. “Paragraph” shall mean a portion of this Consent Decree identified by an arabic
numeral or an upper case letter.

u. “Party or Parties” shall mean the United States, the State of Indiana and the Settling
Defendants.

v. “Past Response Costs” shall mean all costs, including, but not limited to, (i) direct
and indirect costs that the EPA paid at or in connection with the Site through November 30,
2005, plus Interest on all such costs which has accrued pursuant to 42 U.S.C. § 9607(a) through
such date; and (i1) direct and indirect costs, that the Department of Justice paid at or in

5
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connection with the Site through November 30, 2005, plus Interest on all such costs that has
accrued pursuant to 42 U.S.C. § 9607(a) through such date.

w. “Plaintiffs” shall mean the United States and the State, as defined in this Section,
below.

x. “RCRA” shall mean the Solid Waste Disposal Act, as amended, 42 U.S.C. §§ 6901 es
seq. (also known as the Resource Conservation and Recovery Act).

y. “Records of Decision” or “RODs” shall mean: (i) the Record of Decision for the Site
executed by EPA on September 28, 1993, and (ii) the Record of Decision Amendment for the
Site executed by EPA on October 15, 1998.

z. “Remedial Action” shall mean those activities, except for Operation and Maintenance,
undertaken and to be undertaken by the Settling Work Defendants to implement the RODs.

aa. “Section” shall mean a portion of this Consent Decree identified by a Roman
numeral.

bb. “Settling Defendants” shall mean those Parties identified in Appendix A, including
the Settling Work Defendants (listed in Section A.1 of Appendix A) and the Settling Cash
Defendants (listed in Section A.2 of Appendix A).

cc. “Site” shall mean the Lakeland Disposal Service, Inc. Site, encompassing
approximately 39 acres, located approximately three and one-half miles northwest of Claypool,
Indiana, on County Road 450W, in Kosciusko County, Indiana, and depicted generally on the
maps attached as Appendix B.

dd. “State” shall mean the State of Indiana, including the Indiana Co-Trustees for natural
resource damages, IDEM and IDNR.

ee. “Supervising Contractor” shall mean the principal contractor retained by the Settling
Work Defendants to supervise and direct the implementation of the Work under this Consent
Decree.

ff. “UAQ” shall mean the 1994 Unilateral Administrative Order captioned In the matter
of Lakeland Disposal Service, Inc. Site.

gg. “United States” shall mean the United States of America.

hh. “Waste Material” shall mean (1) any “hazardous substance” under Section 101(14)
of CERCLA, 42 U.S.C. § 9601(14); (2) any pollutant or contaminant under Section 101(33), 42
U.S.C. § 9601(33); and (3) any “solid waste” under Section 1004(27) of RCRA, 42 U.S.C.
§ 6903(27).

ii. “Work” shall mean all activities that Settling Work Defendants are required to
perform under this Consent Decree, except those required by Section XXV (Retention of
Records).
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V. GENERAL PROVISIONS

5. Objectives of the Parties. The objectives of the Parties in entering into this
Consent Decree are to protect public health or welfare or the environment at the Site by the
implementation of response actions at the Site by the Settling Work Defendants; to reimburse
response costs of the United States; to provide for the reimbursement by the Settling Defendants
of natural resource damages incurred by DOI and the state trustees; and to resolve the claims of
Plaintiffs against Settling Defendants as provided in this Consent Decree.

6. Commitments by Settling Defendants.

a. Settling Defendants shall reimburse the United States for Past Response
Costs, Future Response Costs, and Natural Resource Damages incurred by DOI and the state
trustees, as provided in this Consent Decree. The obligations of Settling Defendants to pay
amounts owed the United States and the State of Indiana under this Consent Decree are joint and
several.

b. Settling Work Defendants shall finance and perform the Work in
accordance with this Consent Decree, the RODs, and all work plans and other plans, standards,
spectfications, and schedules set forth herein, or developed by Settling Work Defendants and
approved by EPA pursuant to this Consent Decree. The obligations of Settling Work Defendants
to finance and perform the Work required under this Consent Decree are joint and several. In the
event of the insolvency or other failure of any one or more Settling Work Defendants to
implement the requirements of this Consent Decree, the remaining Settling Work Defendants
shall complete all such requirements.

7. Compliance With Applicable Law. All activities undertaken by Settling
Defendants pursuant to this Consent Decree shall be performed in accordance with the
requirements of all applicable federal and state laws and regulations. Settling Defendants must
also comply with all applicable or relevant and appropriate requirements of all Federal and state
environmental laws as set forth in the RODs. The activities conducted pursuant to this Consent
Decree, if approved by EPA, shall be considered to be consistent with the NCP.

8. Permits.

a. As provided in Section 121(e) of CERCLA and Section 300.400(e) of the
NCP, no permit shall be required for any portion of the Work conducted entirely on-Site (i.c.,
within the areal extent of contamination or in very close proximity to the contamination and
necessary for implementation of the Work). Where any portion of the Work that is not on-Site
requires a federal or state permit or approval, Settling Work Defendants shall submit timely and
complete applications and take all other actions necessary to obtain all such permits or approvals.

b. The Settling Work Defendants may seek relief under the provisions of
Section XVIII (Force Majeure) of this Consent Decree for any delay in the performance of the
Work resulting from a failure to obtain, or a delay in obtaining, any permit required for the Work.
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c. This Consent Decree is not, and shall not be construed to be, a permit
issued pursuant to any federal or state statute or regulation.

VI. PERFORMANCE OF THE WORK BY SETTLING WORK DEFENDANTS

9. Supervising Contractor. All aspects of the Work to be performed by Settling
Work Defendants pursuant to Section VI (Performance of the Work by Settling Work
Defendants), Section VII (Remedy Review), Section VII (Quality Assurance, Sampling, and
Data Analysis), and Section XIV (Emergency Response) of this Consent Decree shall be under
the direction and supervision of the Supervising Contractor, the selection of which shall be
subject to disapproval by EPA. If EPA disapproves of a proposed supervising contractor, EPA
will notify Settling Work Defendants in writing and articulate its reasons for disapproval.

10.  Continued Implementation of the Remedial Action and O&M. The Settling Work
Defendants shall continue to implement the Remedial Action and O&M until the performance
standards in the RODs are achieved and for so long thereafter as is otherwise required under this
Consent Decree.

11. Modification of Work and Related Work Plans.

a. If EPA determines that any modification to the Work (including any
work plans developed to implement the Remedial Action under the UAO and the O & M Manual
developed under the UAO) is necessary to achieve and maintain the performance standards in the
RODs or to carry out and maintain the effectiveness of the remedy set forth in the RODs, EPA
may require that such modification be incorporated in the O & M Manual and any work plans
developed to implement the Work, provided, however, that a modification may only be required
pursuant to this Paragraph to the extent that it is consistent with the scope of the remedy selected
in the RODs.

b. For the purposes of this Paragraph 11 and Paragraph 38 (Completion of
Work) only, the “scope of the remedy selected in the RODs” is: containment of landfill wastes,
using a landfill cap; containment of on-Site groundwater in the upper aquifer, using a soil-
bentonite slurry wall and gradient control system; storage treatment and discharge of recovered
groundwater from the gradient control system; excavation and on-Site treatment of contaminated
material in designated areas of the Site; excavation and off-Site disposal of certain landfill wastes
and debris encountered during construction of the slurry wall and gradient control system; access
controls, groundwater advisories, well abandonment, and deed restrictions; maintenance of
proper water levels in adjacent wetlands; and wetland mitigation to replace wetland affected by
implementation of the Remedial Action.

c. If Settling Work Defendants object to any modification of the Work
determined by EPA to be necessary pursuant to this Paragraph, they may seek dispute resolution
pursuant to Section XIX (Dispute Resolution), Paragraph 57 (record review). The Work and
related work plans shall be modified in accordance with final resolution of the dispute.

d. Settling Work Defendants shall implement the Work as modified in
accordance with this Paragraph.
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e. Nothing in this Paragraph shall be construed to limit EPA's authority to
require performance of further response actions as otherwise provided in this Consent Decree.

12. Settling Defendants acknowledge and agree that nothing in this Consent Decree,
or in the work plans developed to implement the Work, constitutes a warranty or representation
of any kind by the United States that implementation of the Work will achieve the performance
standards in the RODs.

VII. REMEDY REVIEW

13.  Periodic Review. Settling Work Defendants shall conduct any studies and
mvestigations as requested by EPA, in order to permit EPA to conduct reviews of whether the
Remedial Action is protective of human health and the environment at least every five years as
required by Section 121(c) of CERCLA and any applicable regulations.

14.  EPA Selection of Further Response Actions. If EPA determines, at any time, that
the Remedial Action is not protective of human health and the environment, EPA may select

further response actions for the Site in accordance with the requirements of CERCLA and the
NCP.

15.  Opportunity To Comment. Settling Defendants and, if required by Sections
113(k)(2) or 117 of CERCLA, the public, will be provided with an opportunity to comment on
any further response actions proposed by EPA as a result of the review conducted pursuant to
Section 121(c) of CERCLA and to submit written comments for the record during the comment
period.

16.  Settling Work Defendants' Obligation To Perform Further Response Actions.
If EPA selects further response actions for the Site, the Settling Work Defendants shall undertake

such further response actions to the extent that the reopener conditions in Paragraph 64 (United
States' reservations of liability based on unknown conditions or new information) are satisfied.
Settling Work Defendants may invoke the procedures set forth in Section XIX (Dispute
Resolution) to dispute (1) EPA's determination that the reopener conditions of Paragraph 64 of
Section XXI (Covenants Not To Sue by Plaintiffs ) are satisfied; (2) EPA's determination that the
Remedial Action is not protective of human health and the environment; or (3) EPA's selection
of the further response actions. Disputes pertaining to the whether the Remedial Action is
protective or to EPA's selection of further response actions shall be resolved pursuant to
Paragraph 57 (record review).

17. Submissions of Plans. If Settling Work Defendants are required to perform the

further response actions pursuant to Paragraph 16, they shall submit a plan for such work to EPA
for approval in accordance with the procedures set forth in Section VI (Performance of the Work
by Settling Work Defendants) and shall implement the plan approved by EPA in accordance with
the provisions of this Decree.




case 3:07-cv-00239-RL-CAN  document 2-2  filed 05/21/2007 page 13 of 28

VIII. QUALITY ASSURANCE, SAMPLING, AND DATA ANALYSIS

18. Settling Work Defendants shall use quality assurance, quality control, and chain
of custody procedures for all compliance and monitoring samples in accordance with “EPA
Requirements for Quality Assurance Project Plans (QA/RS)” (EPA/240/B-01/003, March 2001)
“Guidance for Quality Assurance Project Plans (QA/G-5)” (EPA/600/R-98/018, February 1998),
and subsequent amendments to such guidelines upon notification by EPA to Settling Work
Defendants of such amendment. Amended guidelines shall apply only to procedures conducted
after such notification. Settling Work Defendants shall utilize a Quality Assurance Project Plan
(“QAPP”) that is consistent with the NCP and applicable guidance documents. If relevant to the
proceeding, the Parties agree that validated sampling data generated in accordance with the
QAPP and reviewed and approved by EPA shall be admissible as evidence, without objection, in
any proceeding under this Decree. Settling Work Defendants shall ensure that EPA personnel
and EPA’s authorized representatives are allowed access at reasonable times to all laboratories
utilized by Settling Work Defendants in implementing this Consent Decree. In addition, Settling
Work Defendants shall ensure that such laboratories shall analyze all samples submitted by EPA
pursuant to the QAPP for quality assurance monitoring. Settling Work Defendants shall ensure
that the laboratories they utilize for the analysis of samples taken pursuant to this Decree perform
all analyses according to accepted EPA methods. Accepted EPA methods consist of those
methods, which are documented in the “Contract Lab Program Statement of Work for Inorganic
Analysis” and the “Contract Lab Program Statement of Work for Organic Analysis,” dated
February 1988, and any amendments made thereto during the course of the implementation of
this Decree; however, upon approval by EPA, the Settling Work Defendants may use other
analytical methods that are as stringent as or more stringent than the CLP-approved methods.
Settling Work Defendants shall ensure that all laboratories they use for analysis of samples taken
pursuant to this Consent Decree participate in an EPA or EPA-equivalent QA/QC program.
Settling Work Defendants shall only use laboratories that have a documented Quality System that
complies with ANSI/ASQC E4-1994, “Specifications and Guidelines for Quality Systems for
Environmental Data Collection and Environmental Technology Programs,” (American National
Standard, January 5, 1995), and “EPA Requirements for Quality Management Plans (QA/R-2),”
(EPA/240/B-01/002, March 2001) or equivalent documentation as determined by EPA. EPA
may consider laboratories accredited under the National Environmental Laboratory Accreditation
Program (NELAP) as meeting the Quality System requirements. Settling Work Defendants shall
ensure that all field methodologies utilized in collecting samples for subsequent analysis pursuant
to this Decree will be conducted in accordance with the procedures set forth in the QAPP
approved by EPA.

19.  Upon request, the Settling Work Defendants shall allow split or duplicate samples
to be taken by EPA or EPA’s authorized representatives. Settling Work Defendants shall notify
EPA not less than 28 days in advance of any sample collection activity unless shorter notice is
agreed to by EPA. In addition, EPA shall have the right to take any additional samples that EPA
deems necessary. Upon request, EPA shall allow the Settling Work Defendants to take split or
duplicate samples of any samples it takes as part of EPA’s oversight of the Settling Work
Defendants' implementation of the Work.




case 3:07-cv-00239-RL-CAN  document 2-2  filed 05/21/2007 page 14 of 28

20.  Settling Work Defendants shall submit to EPA one (1) copy of the results of all
sampling and/or tests or other data obtained or generated by or on behalf of Settling Work
Defendants with respect to the Site and/or the implementation of this Consent Decree unless
EPA agrees otherwise.

21.  Notwithstanding any provision of this Consent Decree, the United States and the
State hereby retain all of its information gathering and inspection authorities and rights,
including enforcement actions related thereto, under CERCLA, RCRA and any other applicable
statutes or regulations.

IX. ACCESS AND INSTITUTIONAL CONTROLS

22.  Ifthe Site, or any other property where access and/or land/water use restrictions
are needed to implement this Consent Decree, is owned or controlled by any of the Settling
Defendants, such Settling Defendant shall:

a. commencing on the date of lodging of this Consent Decree, provide the
United States and its representatives, including EPA and its contractors, with access at all
reasonable times to the Site, or such other property, for the purpose of conducting any activity
related to this Consent Decree, including, but not limited to, the following activities:

(1) Monitoring the Work;
2) Verifying any data or information submitted to the United States;

3) Conducting investigations relating to contamination at or near the
Site;
4) Obtaining samples;

(5)  Assessing the need for, planning, or implementing additional
response actions at or near the Site;

(6) Assessing implementation of quality assurance and quality control
practices as defined in the approved Quality Assurance Project Plans;

(7)  Implementing the Work pursuant to the conditions set forth in
Paragraph 68 (Work Takeover) of this Consent Decree;

(8)  Inspecting and copying records, operating logs, contracts, or other
documents maintained or generated by Settling Defendants or their agents, consistent with
Section XXIV (Access to Information);

(9)  Assessing Settling Defendants' compliance with this Consent
Decree; and

(10)  Determining whether the Site or other property is being used in a
manner that is prohibited or restricted, or that may need to be prohibited or restricted, by or
pursuant to this Consent Decree;
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b. commencing on the date of lodging of this Consent Decree, refrain from
using the Site, or such other property, in any manner that would interfere with or adversely affect
the implementation, integrity, or protectiveness of the remedial measures to be performed
pursuant to this Consent Decree.

23.  Notwithstanding any provision of this Consent Decree, the United States and the
State retain all of its access authorities and rights, as well as all of its rights to require land/water
use restrictions, including enforcement authorities related thereto, under CERCLA, RCRA, and
any other applicable statute or regulations.

X. REPORTING REQUIREMENTS

24.  In addition to any other requirement of this Consent Decree, Settling Work
Defendants shall submit to EPA one (1) copy of written quarterly progress reports that:
(a) describe the actions which have been taken toward achieving compliance with this Consent
Decree during the previous quarter; (b) include a summary of all results of sampling and tests and
all other data received or generated by Settling Work Defendants or their contractors or agents in
the previous quarter; (c) identify all work plans, plans and other deliverables required by this
Consent Decree to be completed and submitted during the previous quarter; (d) describe all
actions, including, but not limited to, data collection and implementation of work plans that are
scheduled for the next quarter and provide other information relating to the progress of
construction, including, but not limited to, critical path diagrams, Gantt charts and Pert charts;
(e) include information regarding percentage of completion, unresolved delays encountered or
anticipated that may affect the future schedule for implementation of the Work, and a description
of efforts made to mitigate those delays or anticipated delays; (f) include any modifications to the
work plans or other schedules that Settling Work Defendants have proposed to EPA or that have
been approved by EPA; and (g) describe all activities undertaken in support of the Community
Relations Plan during the previous quarter and those to be undertaken in the next quarter.
Settling Work Defendants shall submit these progress reports to EPA and the State by the tenth
day after the end of each calendar quarter following the lodging of this Consent Decree until the
Settling Defendants' receipt of EPA's notification pursuant to Paragraph 38.b of Section XIII
(Certification of Completion). If requested by EPA, Settling Work Defendants shall also provide
briefings for EPA to discuss the progress of the Work. Settling Work Defendants may submit in
electronic form all portions of any proposed report to EPA to fulfill their requirements under this

paragraph.

25.  The Settling Work Defendants shall notify EPA of any change in the schedule
described in the quarterly progress report for the performance of any activity, including, but not
limited to, data collection and implementation of work plans, no later than seven days prior to the
performance of the activity.

26.  Upon the occurrence of any event during performance of the Work that Settling
Work Defendants are required to report pursuant to Section 103 of CERCLA or Section 304 of
the Emergency Planning and Community Right-to-know Act (“EPCRA”), Settling Work
Defendants shall within 24 hours of the onset of such event orally notify the EPA Project
Coordinator or the Alternate EPA Project Coordinator (in the event of the unavailability of the
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EPA Project Coordinator), or, in the event that neither the EPA Project Coordinator or Alternate
EPA Project Coordinator is available, the Emergency Response Branches, Region 5, United
States Environmental Protection Agency. These reporting requirements are in addition to the
reporting required by CERCLA Section 103 or EPCRA Section 304.

27.  Within 20 days of the onset of a reportable event as defined in Paragraph 26 ,
Settling Work Defendants shall furnish to EPA a written report, signed by the Settling Work
Defendants' Project Coordinator, setting forth the events that occurred and the measures taken,
and to be taken, in response thereto. Within 30 days of the conclusion of such reportable event
as defined in Paragraph 26 , Settling Work Defendants shall submit a report setting forth all
actions taken in response thereto.

28. Settling Work Defendants shall submit one (1) copy of all plans, reports, and data
required by this Consent Decree or by any work plan for performance of the Work to EPA in
accordance with the schedules set forth in this Decree or in such plan. Settling Work Defendants
shall simultaneously submit one (1) copy of all such plans, reports, and data to the State. Upon
request by EPA or the State, Settling Work Defendants shall submit in electronic form all
portions of any report or other deliverable Settling Work Defendants are required to submit
pursuant to the provisions of this Consent Decree. Settling Work Defendants may submit in
electronic form all portions of any proposed report to EPA to fulfill their requirements under this

paragraph.
29.  All reports and other documents submitted by Settling Work Defendants to EPA
(other than the quarterly progress reports referred to above) which purport to document Settling

Work Defendants' compliance with the terms of this Consent Decree shall be signed by an
authorized representative of the Settling Work Defendants.

X1. EPA APPROVAL OF PLANS AND OTHER SUBMISSIONS

30.  After review of any plan, report or other item that is required to be submitted for
approval pursuant to this Consent Decree, EPA, after reasonable opportunity for review and
comment by the State, shall: (a) approve, in whole or in part, the submission; (b) approve the
submission upon specified conditions; (c) modify the submission to cure the deficiencies;

(d) disapprove, in whole or in part, the submission, directing that the Settling Work Defendants
modify the submission; or (¢) any combination of the above. However, EPA shall not modify a
submission without first providing Settling Work Defendants at least one notice of deficiency
and an opportunity to cure within ten (10) days, except where to do so would cause serious
disruption to the Work or where previous submission(s) have been disapproved due to material
defects and the deficiencies in the submission under consideration indicate a bad faith lack of
effort to submit an acceptable deliverable.

31.  Inthe event of approval, approval upon conditions, or modification by EPA,
pursuant to Paragraph 30(a), (b), or (c), Settling Work Defendants shall proceed to take any
action required by the plan, report, or other item, as approved or modified by EPA subject only to
their right to invoke the Dispute Resolution procedures set forth in Section XIX (Dispute
Resolution) with respect to the modifications or conditions made by EPA. In the event that EPA
modifies the submission to cure the deficiencies pursuant to Paragraph 30(c) and the submission
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has a material defect, EPA retains its right to seek stipulated penalties, as provided in Section XX
(Stipulated Penalties).

32. Resubmission of Plans.

a. Upon receipt of a notice of disapproval pursuant to Paragraph 30(d),
Settling Work Defendants shall, within ten (10) days or such longer time as specified by EPA in
such notice, correct the deficiencies and resubmit the plan, report, or other item for approval.
Any stipulated penalties applicable to the submission, as provided in Section XX, shall accrue
during the 10-day period or otherwise specified period, but shall not be payable unless the
resubmission is disapproved or modified due to a material defect as provided in Paragraphs 33
and 34.

b. Notwithstanding the receipt of a notice of disapproval pursuant to
Paragraph 30(d), Settling Work Defendants shall proceed, at the direction of EPA, to take any
action required by any non-deficient portion of the submission. Implementation of any non-
deficient portion of a submission shall not relieve Settling Work Defendants of any liability for
stipulated penalties under Section XX (Stipulated Penalties).

33.  Inthe event that a resubmitted plan, report, or other item, or portion thereof, is
disapproved by EPA, EPA may again require the Settling Work Defendants to correct the
deficiencies, in accordance with the preceding Paragraphs. EPA also retains the right to modify
or develop the plan, report or other item. Settling Work Defendants shall implement any such
plan, report, or item as modified or developed by EPA, subject only to their right to invoke the
procedures set forth in Section XIX (Dispute Resolution).

34.  If upon resubmission, a plan, report, or item is disapproved or modified by EPA
due to a material defect, Settling Work Defendants shall be deemed to have failed to submit such
plan, report, or item timely and adequately unless the Settling Work Defendants invoke the
dispute resolution procedures set forth in Section XIX (Dispute Resolution) and EPA's action is
overturned pursuant to that Section. The provisions of Section XIX (Dispute Resolution) and
Section XX (Stipulated Penalties) shall govern the implementation of the Work and accrual and
payment of any stipulated penalties during Dispute Resolution. If EPA's disapproval or
modification is upheld, stipulated penalties shall accrue for such violation from the date on which
the initial submission was originally required, as provided in Section XX.

35.  All plans, reports, and other items required to be submitted to EPA under this
Consent Decree shall, upon approval or modification by EPA, be enforceable under this Consent
Decree. In the event EPA approves or modifies a portion of a plan, report, or other item required
to be submitted to EPA under this Consent Decree, the approved or modified portion shall be
enforceable under this Consent Decree.

XII. PROJECT COORDINATORS

36.  Within 20 days of lodging this Consent Decree, Settling Work Defendants and
EPA will notify each other, in writing, of the name, address and telephone number of their
respective designated Project Coordinators. If a Project Coordinator initially designated is
changed, the identity of the successor will be given to the other Parties at least 5 working days
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before the changes occur, unless impracticable, but in no event later than the actual day the
change is made. The Settling Work Defendants' Project Coordinator shall be subject to
disapproval by EPA and shall have the technical expertise sufficient to adequately oversee all
aspects of the Work. The Settling Work Defendants' Project Coordinator shall not be an attorney
for any of the Settling Work Defendants in this matter. He or she may assign other
representatives, including other contractors, to serve as a Site representative for oversight of
performance of daily operations during remedial activities.

37. EPA may designate other representatives, including, but not limited to, EPA and
State employees, and federal and State contractors and consultants, to observe and monitor the
progress of any activity undertaken pursuant to this Consent Decree. EPA's Project Coordinator
shall have the authority lawfully vested in a Remedial Project Manager (“RPM”) and an On-
Scene Coordinator (“OSC”) by the National Contingency Plan, 40 C.F.R. Part 300. In addition,
EPA's Project Coordinator shall have authority, consistent with the National Contingency Plan,
to halt any Work required by this Consent Decree and to take any necessary response action
when s/he determines that conditions at the Site constitute an emergency situation or may present
an immediate threat to public health or welfare or the environment due to release or threatened
release of Waste Material.

XIII. CERTIFICATION OF COMPLETION
38. Completion of the Work.

a. Within 90 days after Settling Work Defendants conclude that all phases of
the Work (including O & M), have been fully performed, Settling Work Defendants shall
schedule and conduct a pre-certification inspection to be attended by Settling Work Defendants
and EPA. If, after the pre-certification inspection, the Settling Work Defendants still believe that
the Work has been fully performed, Settling Work Defendants shall submit a written report to
EPA by a registered professional engineer stating that the Work has been completed in full
satisfaction of the requirements of this Consent Decree. The report shall contain the following
statement, signed by a responsible corporate official of a Settling Work Defendant or the Settling
Work Defendants' Project Coordinator:

To the best of my knowledge, after thorough investigation, I certify that the
information contained in or accompanying this submission is true, accurate and
complete. I am aware that there are significant penalties for submitting false
information, including the possibility of fine and imprisonment for knowing
violations.

If, after review of the written report, EPA, after reasonable opportunity to review and comment
by the State, determines that any portion of the Work has not been completed in accordance with
this Consent Decree, EPA will notify Settling Work Defendants in writing of the activities that
must be undertaken by Settling Work Defendants pursuant to this Consent Decree to complete
the Work, provided, however, that EPA may only require Settling Work Defendants to perform
such activities pursuant to this Paragraph to the extent that such activities are consistent with the
“scope of the remedy selected in the RODs,” as that term is defined in Paragraph 11.b. EPA will
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set forth in the notice a schedule for performance of such activities consistent with the Consent
Decree or require the Settling Work Defendants to submit a schedule to EPA for approval
pursuant to Section XI (EPA Approval of Plans and Other Submissions). Settling Work
Defendants shall perform all activities described in the notice in accordance with the
specifications and schedules established therein, subject to their right to invoke the dispute
resolution procedures set forth in Section XIX (Dispute Resolution).

b. If EPA concludes, based on the initial or any subsequent request for
Certification of Completion by Settling Work Defendants and after a reasonable opportunity for
review and comment by the State, that the Work has been performed in accordance with this
Consent Decree, EPA will so notify the Settling Defendants in writing.

XIV. EMERGENCY RESPONSE

39.  Inthe event of any action or occurrence during the performance of the Work that
causes or threatens a release of Waste Material from the Site that constitutes an emergency
situation or may present an immediate threat to public health or welfare or the environment,
Settling Work Defendants shall, subject to Paragraph 40, immediately take all appropriate action
to prevent, abate, or minimize such release or threat of release, and shall immediately notify the
EPA's Project Coordinator. If EPA’s Project Coordinator is not available, the Settling Work
Defendants shall notify the EPA Region 5 Emergency Response Branches. In the event that
Settling Work Defendants fail to take appropriate response action as required by this Section, and
EPA takes such action instead, Settling Work Defendants shall reimburse EPA all costs of the
response action not inconsistent with the NCP pursuant to Paragraph 42 (Payments for Future
Response Costs).

40.  Nothing in the preceding Paragraph or in this Consent Decree shall be deemed to
limit any authority of the United States or the State: (a) to take all appropriate action to protect
human health and the environment or to prevent, abate, respond to, or minimize an actual or
threatened release of Waste Material on, at, or from the Site; or (b) to direct or order such action,
or seek an order from the Court, to protect human health and the environment or to prevent,
abate, respond to, or minimize an actual or threatened release of Waste Material on, at, or from
the Site, subject to Section XXI (Covenants Not to Sue by Plaintiffs ).

XV. PAYMENTS BY SETTLING DEFENDANTS

41. Settling Defendants’ Initial Payment.

a. Within 30 days of the Effective Date, Settling Defendants shall pay a total
0f $1,375,000.00 to the United States and the State, as specified in Subparagraphs 41.b. and
4].c.

b. Settling Defendants shall pay $1,360,000.00 to the United States.
Payment shall be made by FedWire Electronic Funds Transfer (“EFT”) to the U.S. Department of
Justice account in accordance with current EFT procedures, referencing the civil action number
and DOJ Case Number 90-11-3-531A. Payment shall be made in accordance with instructions
provided to the Settling Defendants by the Financial Litigation Unit of the United States
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Attorney’s Office for the Northern District of Indiana. Of the total amount to be paid by Settling
Defendants to the United States pursuant to this Subparagraph:

§)) $1,125,000.00 shall be deposited in the Lakeland Special Account
within the EPA Hazardous Substances Superfund to be retained
and used to conduct or finance response actions at or in connection
with the Site, or to be transferred by EPA to the EPA Hazardous
Substances Superfund.

2) $35,000.00 shall be deposited in the NRDAR Fund, to be applied
toward natural resource damage assessment costs incurred by DOI;
and

3) $200,000.00 shall be deposited to a Site-specific sub-account
within the NRDAR Fund, to be managed by DOI to pay for
Trustee-sponsored natural resource damage restoration projects in
accordance with Section XVI.

c. Settling Defendants shall pay $15,000.00 to the State. Payment shall be
made to “Indiana Department of Environmental Management Hazardous Waste Site State
Cleanup (NRD) Account Number 6130/108900,” by Electronic Funds Transfer (EFT) to National
City Bank, Indianapolis, Indiana, Account Number 009014424 via Transit/ABA Routing
Number 074000065, to be applied toward natural resource damage assessment costs incurred by
the State.

d. At the time of payment, Settling Defendants shall send notice that payment
has been made and copies of the EFT transmittal notice to the United States, to EPA, to the
Regional Financial Management Officer, to DOI and to the State, in accordance with
Section XX VI (Notices and Submissions), and to:

United States Department of the Interior

Natural Resource Damage Assessment and Restoration Program
Attn: Restoration Fund Manager

1849 C Street, NW

Mailstop 4449

Washington, DC 20240

Elizabeth Admire

Indiana Department of Environmental Management
Office of General Counsel

100 N. Senate Ave.

MC60-01 IGCN 1307

Indianapolis, IN 46204-2251

42. Settling Work Defendants’ Payments for Future Response Costs.

a. Settling Work Defendants shall pay to EPA all Future Response Costs for
response actions not inconsistent with the National Contingency Plan (NCP). On a periodic basis
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the United States will send Settling Work Defendants a bill requiring payment that includes an
EPA Itemized Cost Summary. Settling Work Defendants shall make all payments within 30 days
of Settling Work Defendants’ receipt of each bill requiring payment, except as otherwise
provided in Paragraph 43. Settling Work Defendants shall make all payments required by this
Paragraph by wire transfer if the payment exceeds $10,000, or by a certified or cashier’s check
made payable to “EPA Hazardous Substance Superfund” if the payment is less than $10,000,
referencing the name and address of the party making the payment, EPA Site/Spill ID Number
057B, and DOJ Case Number 90-11-3-531A.

Settling Work Defendants shall send wire transfers to:

Federal Reserve Bank of New York
ABA No. 021030004

Account No. 68010727

33 Liberty Street

New York, NY 10045

Settling Work Defendants shall send check(s) to:

U.S. EPA - Region 5
P.O. Box 371531
Pittsburgh, PA 15251-7531

b. At the time of payment, Settling Defendants shall send notice that payment
has been made to the United States, to EPA and to the Regional Financial Management Officer,
in accordance with Section XXVI (Notices and Submissions).

43. Settling Work Defendants may contest payment of any Future Response Costs
under Paragraph 42 if they determine that the United States has made an accounting error or if
they allege that a cost item that is included represents costs for response actions that are
inconsistent with the NCP. Such objection shall be made in writing within 30 days of receipt of
the bill and must be sent to the United States pursuant to Section XX VI (Notices and
Submissions). Any such objection shall specifically identify the contested Future Response
Costs and the basis for objection. In the event of an objection, the Settling Work Defendants
shall within the 30 day period pay all uncontested Future Response Costs to the United States in
the manner described in Paragraph 42. Simultaneously, the Settling Work Defendants shall
establish an interest-bearing escrow account in a federally-insured bank duly chartered in the
State of Indiana and remit to that escrow account funds equivalent to the amount of the contested
Future Response Costs. The Settling Work Defendants shall send to the United States, as
provided in Section XXVI (Notices and Submissions), a copy of the transmittal letter and check
paying the uncontested Future Response Costs, and a copy of the correspondence that establishes
and funds the escrow account, including, but not limited to, information containing the identity
of the bank and bank account under which the escrow account is established, as well as a bank
statement showing the initial balance of the escrow account. Simultaneously with establishment
of the escrow account, the Settling Work Defendants shall initiate the Dispute Resolution
procedures in Section XIX (Dispute Resolution). If the United States prevails in the dispute,
within 5 days of the resolution of the dispute, the Settling Work Defendants shall pay the sums
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due (with accrued Interest) to the United States in the manner described in Paragraph 42. If the
Settling Work Defendants prevail concerning any aspect of the contested costs, the Settling Work
Defendants shall pay that portion of the costs (plus associated accrued Interest) for which they
did not prevail to the United States in the manner described in Paragraph 42; Settling Work
Defendants shall be disbursed any balance of the escrow account. The dispute resolution
procedures set forth in this Paragraph in conjunction with the procedures set forth in Section XIX
(Dispute Resolution) shall be the exclusive mechanisms for resolving disputes regarding the
Settling Work Defendants' obligation to reimburse the United States for its Future Response
Costs.

44, Late Payments.

a. In the event that the payments required by Paragraph 41 are not made
within 30 days of the Effective Date, Settling Defendants shall pay Interest on the unpaid
balance. The Interest to be paid on Past Response Costs or Natural Resource Damages under this
Subparagraph shall begin to accrue on the Effective Date.

b. In the event that any payment required by Subparagraph 42.a is not made
within 30 days of the Settling Work Defendants' receipt of the bill, Settling Work Defendants
shall pay Interest on the unpaid balance. The Interest on Future Response Costs shall begin to
accrue on the date of the bill.

c. Interest that is payable under this Paragraph shall accrue through the date
of the payment. Payments of Interest made under this Paragraph shall be in addition to such
other remedies or sanctions available to Plaintiffs by virtue of Settling Defendants' failure to
make timely payments under this Section including, but not limited to, payment of stipulated
penalties pursuant to Paragraph 61. The Settling Defendants shall make all payments required by
this Paragraph in the manner described in Paragraph 42.

XVI. TRUSTEE-SPONSORED NATURAL RESOURCE RESTORATION PROJECTS

45.  Management and Application of Funds. All funds deposited in a segregated,
Site-specific sub-account within the NRDAR Fund under Subparagraph 41.b. shall be managed
by DOI to pay for Trustee-sponsored natural resource restoration efforts in accordance with this
Consent Decree. All such funds shall be applied toward the costs of restoration, rehabilitation, or
replacement of injured natural resources, and/or acquisition of equivalent resources, including,
but not limited to any administrative costs and expenses necessary for, and incidental to,
restoration, rehabilitation, replacement, and/or acquisition of equivalent resources planning, and
any restoration, rehabilitation, replacement, and/or acquisition of equivalent resources
undertaken.

46.  Restoration Planning. Pursuant to a pre-existing Memorandum of Understanding
between DOI and the Indiana State Co-Trustees, DOI will coordinate with the State Co-Trustees
in preparing a Site-specific Restoration Plan describing how the funds dedicated for Trustee-
sponsored natural resource restoration efforts under this Section will be used. As provided by
43 C.F.R. § 11.93, the Plan will identify how funds will be used for restoration, rehabilitation,
replacement, or acquisition of equivalent resources. The Plan may also identify how funds will
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be used to address services lost to the public until restoration, rehabilitation, replacement, and/or
acquisition of equivalent resources is completed. The Trustee shall not be required to expend
additional funds to complete these restoration efforts or achieve the goals.

47.  Use and Expenditure of Funds. Decisions regarding any use or expenditure of
funds under this Section shall be made by DOI and the State Co-Trustees, acting through a
Trustee Council. Settling Defendants shall not be entitled to dispute, in any forum or
proceeding, any decision relating to use of funds or restoration efforts under this Section.

XVI. INDEMNIFICATION

48. Settling Defendants’ Indemnification of the United States and the State.

a. Neither the United States nor the State assumes any liability by entering
into this agreement or by virtue of any designation of Settling Defendants as EPA's authorized
representatives under Section 104(e) of CERCLA. Settling Defendants shall indemnify, save and
hold harmless the United States, the State and their officials, agents, employees, contractors,
subcontractors, or representatives for or from any and all claims or causes of action arising from,
or on account of, negligent or other wrongful acts or omissions of Settling Defendants, their
officers, directors, employees, agents, contractors, subcontractors, and any persons acting on their
behalf or under their control, in carrying out activities pursuant to this Consent Decree, including,
but not limited to, any claims arising from any designation of Settling Defendants as EPA's
authorized representatives under Section 104(e) of CERCLA. Further, the Settling Defendants
agree to pay the United States and the State all costs incurred including, but not limited to,
attorneys fees and other expenses of litigation and settlement arising from, or on account of,
claims made against the United States based on negligent or other wrongful acts or omissions of
Settling Defendants, their officers, directors, employees, agents, contractors, subcontractors, and
any persons acting on their behalf or under their control, in carrying out activities pursuant to this
Consent Decree. Neither the United States nor the State shall be held out as a party to any
contract entered into by or on behalf of Settling Defendants in carrying out activities pursuant to
this Consent Decree. Neither the Settling Defendants nor any such contractor shall be considered
an agent of the United States or the State.

b. The United States shall give Settling Defendants notice of any claim for
which the United States plans to seek indemnification pursuant to Paragraph 48, and shall consult
with Settling Defendants prior to settling such claim.

C. The State shall give Settling Defendants notice of any claim for which the
State plans to seek indemnification pursuant to Paragraph 48, and shall consult with Settling
Defendants prior to settling such claim.

49.  Settling Defendants waive all claims against the United States and the State for
damages or reimbursement or for set-off of any payments made or to be made to the United
States or the State, arising from or on account of any contract, agreement, or arrangement
between any one or more of Settling Defendants and any person for performance of Work on or
relating to the Site, including, but not limited to, claims on account of construction delays. In
addition, Settling Defendants shall indemnify and hold harmless the United States and the State
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with respect to any and all claims for damages or reimbursement arising from or on account of
any contract, agreement, or arrangement between any one or more of Settling Defendants and any
person for performance of Work on or relating to the Site, including, but not limited to, claims on
account of construction delays.

XVIII. FORCE MAJEURE

50.  “Force majeure,” for purposes of this Consent Decree, is defined as any event
arising from causes beyond the control of the Settling Work Defendants, of any entity controlled
by Settling Work Defendants, or of Settling Work Defendants' contractors, that delays or
prevents the performance of any obligation under this Consent Decree despite Settling Work
Defendants' best efforts to fulfill the obligation. The requirement that the Settling Work
Defendants exercise “best efforts to fulfill the obligation” includes using best efforts to anticipate
any potential force majeure event and best efforts to address the effects of any potential force
majeure event (1) as it is occurring and (2) following the potential force majeure event, such that
the delay is minimized to the greatest extent possible. “Force Majeure” does not include
financial inability to complete the Work or a failure to attain the performance standards in the
RODs.

51.  If any event occurs or has occurred that may delay the performance of any
obligation under this Consent Decree, whether or not caused by a force majeure event, the
Settling Work Defendants shall notify orally EPA's Project Coordinator or, in his or her absence,
the EPA Region 5 Superfund Division Director, within ten (10) days of when Settling Work
Defendants first knew that the event might cause a delay. Within ten (10) days thereafter,
Settling Work Defendants shall provide in writing to EPA an explanation and description of the
reasons for the delay; the anticipated duration of the delay; all actions taken or to be taken to
prevent or minimize the delay; a schedule for implementation of any measures to be taken to
prevent or mitigate the delay or the effect of the delay; the Settling Work Defendants' rationale
for attributing such delay to a force majeure event if they intend to assert such a claim; and a
statement as to whether, in the opinion of the Settling Work Defendants, such event may cause or
contribute to an endangerment to public health, welfare or the environment. The Settling Work
Defendants shall include with any notice all available documentation supporting their claim that
the delay was attributable to a force majeure. Failure to comply with the above requirements
shall preclude Settling Work Defendants from asserting any claim of force majeure for that event
for the period of time of such failure to comply, and for any additional delay caused by such
failure. Settling Work Defendants shall be deemed to know of any circumstance of which
Settling Work Defendants, any entity controlled by Settling Work Defendants, or Settling Work
Defendants' contractors knew or should have known.

52.  IfEPA agrees that the delay or anticipated delay is attributable to a force majeure
event, the time for performance of the obligations under this Consent Decree that are affected by
the force majeure event will be extended by EPA for such time as is necessary to complete those
obligations. An extension of the time for performance of the obligations affected by the force
majeure event shall not, of itself, extend the time for performance of any other obligation. If
EPA does not agree that the delay or anticipated delay has been or will be caused by a force
majeure event, EPA will notify the Settling Work Defendants in writing of its decision. If EPA
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agrees that the delay is attributable to a force majeure event, EPA will notify the Settling Work
Defendants in writing of the length of the extension, if any, for performance of the obligations
affected by the force majeure event.

53.  Ifthe Settling Work Defendants elect to invoke the dispute resolution procedures
set forth in Section XIX (Dispute Resolution), they shall do so no later than 15 days after receipt
of EPA's notice. In any such proceeding, Settling Work Defendants shall have the burden of
demonstrating by a preponderance of the evidence that the delay or anticipated delay has been or
will be caused by a force majeure event, that the duration of the delay or the extension sought
was or will be warranted under the circumstances, that best efforts were exercised to avoid and
mitigate the effects of the delay, and that Settling Work Defendants complied with the
requirements of Paragraphs 50 and 51, above. If Settling Work Defendants carry this burden, the
delay at issue shall be deemed not to be a violation by Settling Work Defendants of the affected
obligation of this Consent Decree identified to EPA and the Court.

XIX. DISPUTE RESOLUTION

54.  Unless otherwise expressly provided for in this Consent Decree, the dispute
resolution procedures of this Section shall be the exclusive mechanism to resolve disputes arising
under or with respect to this Consent Decree. However, the procedures set forth in this Section
shall not apply to actions by the United States to enforce obligations of the Settling Work
Defendants that have not been disputed in accordance with this Section.

55.  Any dispute that arises under or with respect to this Consent Decree shall in the
first instance be the subject of informal negotiations between the parties to the dispute. The
period for informal negotiations shall not exceed 20 days from the time the dispute arises, unless
it is modified by written agreement of the parties to the dispute. The dispute shall be considered
to have arisen when one party sends the other parties a written Notice of Dispute.

56. Statements of Position.

a. In the event that the parties cannot resolve a dispute by informal
negotiations under the preceding Paragraph, then the position advanced by EPA shall be
considered binding unless, within thirty (30) days after the conclusion of the informal negotiation
period, Settling Work Defendants invoke the formal dispute resolution procedures of this Section
by serving on the United States a written Statement of Position on the matter in dispute,
including, but not limited to, any factual data, analysis or opinion supporting that position and
any supporting documentation relied upon by the Settling Work Defendants. The Statement of
Position shall specify the Settling Work Defendants' position as to whether formal dispute
resolution should proceed under Paragraph 57 or Paragraph 58.

b. Within thirty (30) days after receipt of Settling Work Defendants'
Statement of Position, EPA will serve on Settling Work Defendants its Statement of Position,
including, but not limited to, any factual data, analysis, or opinion supporting that position and all
supporting documentation relied upon by EPA. EPA's Statement of Position shall include a
statement as to whether formal dispute resolution should proceed under Paragraph 57 or 58.
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Within fifteen (15) days after receipt of EPA's Statement of Position, Settling Work Defendants
may submit a Reply.

c. If there is disagreement between EPA and the Settling Work Defendants as
to whether dispute resolution should proceed under Paragraph 57 or 58, the parties to the dispute
shall follow the procedures set forth in the paragraph determined by EPA to be applicable.
However, if the Settling Work Defendants ultimately appeal to the Court to resolve the dispute,
the Court shall determine which paragraph is applicable in accordance with the standards of
applicability set forth in Paragraphs 57 and 58.

57.  Formal dispute resolution for disputes pertaining to the selection or adequacy of
any response action and all other disputes that are accorded review on the administrative record
under applicable principles of administrative law shall be conducted pursuant to the procedures
set forth in this Paragraph. For purposes of this Paragraph, the adequacy of any response action
includes, without limitation: (1) the adequacy or appropriateness of plans, procedures to
implement plans, or any other items requiring approval by EPA under this Consent Decree; and
(2) the adequacy of the performance of response actions taken pursuant to this Consent Decree.
Nothing in this Consent Decree shall be construed to allow any dispute by Settling Work
Defendants regarding the validity of the RODs’ provisions.

a. An administrative record of the dispute shall be maintained by EPA and
shall contain all statements of position, including supporting documentation, submitted pursuant
to this Section. Where appropriate, EPA may allow submission of supplemental statements of
position by the parties to the dispute.

b. The EPA Region 5 Superfund Division Director will issue a final
administrative decision resolving the dispute based on the administrative record described in
Paragraph 57.a. This decision shall be binding upon the Settling Work Defendants, subject only
to the right to seek judicial review pursuant to Paragraph 57.c. and d.

c. Any administrative decision made by EPA pursuant to Paragraph 57.b.
shall be reviewable by this Court, provided that a motion for judicial review of the decision is
filed by the Settling Work Defendants with the Court and served on all Parties within ten (10)
days of receipt of EPA's decision. The motion shall include a description of the matter in
dispute, the efforts made by the parties to resolve it, the relief requested, and the schedule, if any,
within which the dispute must be resolved to ensure orderly implementation of this Consent
Decree. The United States may file a response to Settling Work Defendants' motion.

d. In proceedings on any dispute governed by this Paragraph, Settling Work
Defendants shall have the burden of demonstrating that the decision of the EPA Region 5
Superfund Division Director is arbitrary and capricious or otherwise not in accordance with law.
Judicial review of EPA's decision shall be on the administrative record compiled pursuant to
Paragraph 57.a.

58.  Formal dispute resolution for disputes that neither pertain to the selection or
adequacy of any response action nor are otherwise accorded review on the administrative record
under applicable principles of administrative law, shall be governed by this Paragraph.
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a. Following receipt of Settling Work Defendants’ Statement of Position
submitted pursuant to Paragraph 56, the EPA Region 5 Superfund Division Director will issue a
final decision resolving the dispute. The Superfund Division Director’s decision shall be binding
on the Settling Work Defendants unless, within ten (10) days of receipt of the decision, the
Settling Work Defendants file with the Court and serve on the parties a motion for judicial
review of the decision setting forth the matter in dispute, the efforts made by the parties to
resolve it, the relief requested, and the schedule, if any, within which the dispute must be
resolved to ensure orderly implementation of the Consent Decree. The United States may file a
response to Settling Work Defendants” motion.

b. Notwithstanding Paragraph O of Section I (Background) of this Consent
Decree, judicial review of any dispute governed by this Paragraph shall be governed by
applicable principles of law.

59.  The invocation of formal dispute resolution procedures under this Section shall
not extend, postpone or affect in any way any obligation of the Settling Work Defendants under
this Consent Decree, not directly in dispute, unless EPA or the Court agrees otherwise.
Stipulated penalties with respect to the disputed matter shall continue to accrue but payment shall
be stayed pending resolution of the dispute as provided in Paragraph 62.g.(2). Notwithstanding
the stay of payment, stipulated penalties shall accrue from the first day of noncompliance with
any applicable provision of this Consent Decree. In the event that the Settling Work Defendants
do not prevail on the disputed issue, stipulated penalties shall be assessed and paid as provided in
Section XX (Stipulated Penalties).

XX. STIPULATED PENALTIES

60. Generally.

a. All penalties accruing under this Section shall be due and payable to the
United States within 30 days of the Settling Defendants' receipt from EPA of a demand for
payment of the penalties, unless Settling Defendants invoke the Dispute Resolution procedures
under Section XIX (Dispute Resolution). All payments to the United States under this Section
shall be paid by wire transfer if the payment exceeds $10,000, or by a certified or cashier’s check
made payable to “EPA Hazardous Substance Superfund” if the payment is less than $10,000,
referencing the name and address of the party making the payment, EPA Site/Spill ID Number
057B, and DOJ Case Number 90-11-3-531A.

Settling Work Defendants shall send wire transfers to:

Federal Reserve Bank of New York
ABA No. 021030004

Account No. 68010727

33 Liberty Street

New York, NY 10045

Settling Work Defendants shall send check(s) to:
U.S. EPA - Region 5
P.O. Box 371531
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Pittsburgh, PA 15251-7531

Copies of check(s) paid pursuant to this Section, and any accompanying transmittal letter(s),
shall be sent to the United States as provided in Section XX VI (Notices and Submissions).

b. If Settling Defendants fail to pay stipulated penalties when due, the United
States may institute proceedings to collect the penalties, as well as Interest.

c. Nothing in this Consent Decree shall be construed as prohibiting, altering,
or in any way limiting the ability of the United States to seek any other remedies or sanctions
available by virtue of Settling Defendants' violation of this Decree or of the statutes and
regulations upon which it is based, including, but not limited to, penalties pursuant to Section
122(1) of CERCLA, provided, however, that the United States shall not seek civil penalties
pursuant to Section 122(1) of CERCLA for any violation for which a stipulated penalty is
provided herein, except in the case of a willful violation of the Consent Decree.

d. Notwithstanding any other provision of this Section, the United States
may, in its unreviewable discretion, waive any portion of stipulated penalties that have accrued
pursuant to this Consent Decree.

61.  Settling Defendants’ Liability for Stipulated Penalties for Nonpayment. Settling
Defendants shall be liable to the United States for stipulated penalties of $1000 per day for

failure to make the payment required by Subparagraph 41.b.(1).
62. Settling Work Defendants’ Liability for Stipulated Penalties.

a. Generally. Settling Work Defendants shall be liable to the United States
for stipulated penalties in the amounts set forth in this Paragraph for failure to comply with the
requirements of this Consent Decree specified below, unless excused under Section XVIII (Force
Majeure). “Compliance” by Settling Work Defendants shall include completion of the activities
under this Consent Decree or any work plan or other plan approved under this Consent Decree or
under the UAO identified below in accordance with all applicable requirements of law, this
Consent Decree, and any plans or other documents approved by EPA pursuant to this Consent
Decree or the UAO and within the specified time schedules established by and approved under
this Consent Decree.

b. Stipulated Penalty - Nonpayment of Future Response Costs. Settling
Work Defendants shall be liable to the United States for stipulated penalties of $500 per day for
failure to make any payment of Future Response Costs, as required by Subparagraph 42.a.

c. Stipulated Penalty Amounts - Work. Settling Work Defendants shall be
liable to the United States for the following stipulated penalties, per violation per day, for failure
to perform any element of the Work as required by this Consent Decree, or by any work plans
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